INTRODUCTION
This article aims to give an integrated account of the availability of damages for nonpecuniary loss (NPL) in the UK across both contract and tort. This approach is not the one typically taken by the authors of the most detailed expositions of this area of law which, in almost all cases, is contained in books limited to either contract or tort 2 . Where books take as their subject the complete topic of damages for non-pecuniary loss both the most current and detailed 3 , though not the most original 4 treatments subdivide their exposition into separate sections dealing with contract and tort.
Perhaps surprisingly, it may be the higher judiciary who have pointed the way toward expressing the limits of recovery of damages for non-pecuniary loss (DNPL) in a unified way. (Butterworths, 1973) . 5 Simmons v Castle [2012] EWCA Civ 1288. The Court of Appeal gave two judgments in this case which were reported together. Traditional citation does not allow us to distinguish the two judgments so I will refer to the first judgment as Simmons July and the second as Simmons October.
story is related below 6 but in this introduction I want to emphasise several unusual features of the case.
Simmons involved a relatively minor personal injury sustained when the claimant was knocked off his motorcycle as a result of the defendant's careless driving. Liability was admitted and total damages of less than £25k were awarded. The legal issue in Simmons was not contentious; the Court of Appeal was asked simply to approve the compromise of an appeal in a straightforward personal injury case. The case became remarkable because the A CFA fails and an their normal fee), if the claim succeeds; if the claim succeeds, the whole of the success fee is recoverable, subject to assessment by a costs judge, from the defendant in addition to the claimant's lawyers' normal fee; in addition, the claimant can take out so-ATE have to pay the defendant's costs; if the claim succeeds, *1245 the defendant has to pay the ATE premium as Per Lord Judge CJ in Simmons v Castle [2012] EWCA Civ 1288 at [8] 10 th October 2012 13 S 44(4) entitlement of successful claimants to recover from defendants the extra 'success fee' (of up to 100%) which the claimant became liable to pay to his lawyer under a conditional fee arrangement (CFA also known as a 'no win, no fee' arrangement). In order to ensure that the uplift is only available to claimants who are not also entitled to recover the 'success fee', the uplift is technically available to all claimants that fall outside LASPOA 2012 S 44(6). The method of enactment is complex but the practical effect is that in any case where the claimant entered into a CFA before April 2013 he recovers the success fee as part of his costs but does not get the 10% uplift; in all other cases the claimant will receive the uplift but not the success fee.
There were in fact two separate judgments delivered in Simmons.
14 A remarkable feature of the first hearing was that no argument was heard from counsel on the issue of increasing the general level of damages.
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As the 10% uplift was proposed 'as an integral part' 16 of the 'Jackson Reforms' which were themselves 'unconditionally endorsed and supported by the judiciary publicly'
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the Court of Appeal concluded that it was not '…appropriate, let alone necessary' to hear argument on the matter and declared that the 10% uplift was applicable 21 The first formulation was widely interpreted as applying only to tort cases. This is a result of the unhelpful convention of textbook writers regarding the topic of damages for personal physical injury as most appropriately examined in tort textbooks. While the underlying cause of action will often be the tort of NH" to a patient etc. Once this is acknowledged it is clear that even the courts first formulation applies to some contractual causes of action. 22 In Chawla v Hewlett Packard Ltd [2015] UKEAT 427/13/2505, the Employment Appeal Tribunal (EAT) followed an unreported EAT decision and held that the 10% uplift does not apply to injury to feelings awards in the employment tribunal. The reason for this is that the justification for the 10% uplift, the loss of the right to T should not have been so extensively discounted'. 60 The more modest uplift proposed by the CA was thought to balance these concerns more evenly. A L C ach is that their proposals are insufficiently sensitive to the wider context of victim compensation particularly the parallel provision made by the social security system. To the extent that accident victims now receive improved state benefits over those available in the past this might weaken the argument for an increase in damages for non-pecuniary loss. See the evidence presented by Harris and Atiyah considered in paras. 3.67-3.71.. 62 As recommended in Heil para 100 has been suggested that Insurers' promotion 64 of the use of a database that uses values derived from settled claims as well as the few that have been judicially determined is itself evidence of their concern that awards are increasing considerably.
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The general and relentless increase in the level of DNPL in personal injury cases has a disproportionate impact upon total compensation payments. This is because DNPL represents by far the largest proportion of overall personal injury damages awards. This fact is obscured by the fact that reported decisions often involve very serious injuries. In a very recent case 66 involving serious brain injuries damages for PSLA comprised only £275k of a £10.135M
claim. Such cases of catastrophic injuries are however untypical; the vast majority of cases involve awards of less than £5000 67 where the claimant suffers little, if any, financial loss.
The Pearson Commission 68 found that over 66% of total damages awarded by the tort system are DNPL.
A Critique
A commitment to compensation for NPL is often thought to be an inevitable corollary of the more general commitment to full compensation expressed in the well known statement of 'It must not be assumed that the 100% principle is self evidently the only sensible compensation system'.
The most powerful argument against the award of damages for non-pecuniary losses is that there is no convincing rationale for such awards. Where the claimant's loss is financial there is no conceptual, as opposed to arithmetic, difficulty in converting this loss into a lump sum award of damages. However as Lord Woolf observed in Heil v Rankin : 78 'There is no simple formula for converting the pain and suffering, the loss of function, the loss of amenity and disability which an injured person has sustained, into monetary terms.'
English courts are said to adopt a 'diminution in value' approach which seeks to value what the victim has lost irrespective of the use to which the damages will be put. 79 This approach itself has two variants depending upon whether the victims' loss is valued objectively or subjectively. The former has usefully been labelled a conceptual approach and the latter a personal one. 80 The difference between the conceptual and personal approaches is most marked when the case of an unconscious victim is considered. A conceptual approach would allow full recovery. If a personal approach were followed the victim would recover nothing if 
LOSS OF AMENITY
In cases of physical injury this refers to the victim's inability to do the things which before the accident he was able to do. It is an award for his inability to fully participate in normal activities and so is based upon victim's post accident life expectancy. start at about £500 (not adjusted for subsequent inflation) for the first hour, £3000 for the first day with a reducing rate thereafter for continued detention. Despite the promulgation of this 
PHYSICAL INCONVENIENCE AND DISCOMFORT
The term 'physical inconvenience' more frequently features in contract, than in tort, cases.
This long established category of recovery may be uncontroversial because the claimant is, in an action for breach of contract, 'merely' seeking the protection of his reliance, rather than expectation, interest; the claimant is seeking restoration to his pre-contract position rather than the protection of expectations excited by the contract. be more than 'mere annoyance at the failure of the other party to honour his contractual undertaking: '"disappointment" would serve as a sufficient label for those mental reactions which in general the policy of the law will exclude'.
116
Damage awards under this head tend to be modest and conventional with £750 described as where a tenant's action in deceit against his landlord who had induced him to give up 'protected' premises and status.
SOCIAL DISCREDIT (AND REPUTATIONAL MATTERS) 123
A distinction between pecuniary and non-pecuniary loss in actions involving social discredit and reputational matters is easier to state than to define. To the extent that the loss for which compensation is sought is the financial consequences of a damaged reputation, the claim is pecuniary; to the extent that damages are claimed for the loss of reputation per se, the claim is for non-pecuniary loss. Lord Nicholls has acknowledged the practical difficulty: 'Sometimes, in practice, the distinction between damage to reputation and financial loss can become blurred' 124 . Further, damage to reputation may consist of a failure to enhance the reputation of the claimant when it will form part of a claim to be advanced, so far as an award of money can, to the position he would have been in if the contract had been performed, ie as part of the expectation measure of damages. Alternatively, it may involve damage to existing reputation when it will form part of a claim to be restored, so far as an award of money can, to the position he was in before he entered the contract, ie as part of the reliance measure of damages. 125 Unfortunately, in this context, these distinctions, particularly between the expectation and reliance measures of damages, are not always observed by the courts. The class of persons who have been held entitled to recover damages from a defendant whose breach of contract has resulted in a failure to enhance their reputation is limited to: actors 126 and authors 127 and damages are often described as being for 'loss of publicity' 128 . Further analogies are a claim brought by an apprentice in respect of the premature termination of his training where damages are recoverable for the consequent disadvantage in future employment prospects 129 and damages for loss of business awarded following the defendant's failure to publish an advertisement in a newspaper 130 . Although such claims are often described as being for financial loss 131 , the difficulty of computation must leave a suspicion that an element of the award comprised compensation for non-pecuniary losses.
Damage to existing reputation has traditionally been regarded as recoverable in a number of cases. A 'trader' has long been entitled to recover substantial damages for loss of business Reputation is protected by several torts including false imprisonment and malicious prosecution where awards of damages may reflect damage to reputation and social discredit.
It has been said that 'false imprisonment does not merely affect a man's liberty; it also affects his reputation' 151 and in the leading authority on malicious prosecution that one of the three types of damage that might result is '…damage to a man's fame as if the matter wherof he is accused be scandalous…'. 152 However the most obvious protection 153 is of course provided by the tort of defamation where, according to Sir Thomas Bingham MR, the successful claimant is entitled, by way of compensation, to:
154 That sum [which will] compensate him for the damage to his reputation; vindicate his good name; and take account of the distress, hurt and humiliation which the defamatory publication has caused
In its latest major review of the tort in Cairns v Modi 155 the Court of Appeal said that these three purposes, reputational reparation, vindication and compensation for distress will be relevant in all cases but that '… the emphasis to be placed on each will vary from case to case.' A statement is defamatory if it has the effect of bringing a person into 'hatred, contempt or ridicule' 156 or where it tends to lower the person in the minds of right thinking members of society. 157 Such tests may possibly be under-inclusive if they do not also capture accusations that might arouse pity rather than hatred eg that a person is insane or insolvent.
In the 1980's there was a concern that awards of damages in defamation cases were excessive.
The Courts and Legal Services Act 1990 s8 empowered the Court of appeal to substitute an award of damages where the amount awarded by a jury was excessive (or inadequate). There was some residual concern that these awards were still high when compared to those for personal injuries.. Significant awards though not adjusted for inflation have included: without a jury unless the court orders otherwise. In effect this signals the practical end of jury involvement in the law of defamation.
162

MENTAL DISTRESS
In this paper I have already described several categories where DNPL have been recovered in the torts of defamation, false imprisonment and malicious prosecution which might also be categorised as compensation for mental distress. The Equality Act 2010 has brought together the 'statutory torts' based on discrimination which previously derived from separate regimes dealing with sex, race and age discrimination. Section 119(4) provides that damages for Jarvis v Swan Tours. Nonetheless damages for loss of enjoyment will continue to be inappropriate for purely commercial contracts where 'contract-breaking is treated as an incident of commercial life which players in the game are expected to meet with mental fortitude'
191
. In a recent case Rix LJ commented that 'A Hepplewhite chair, much as it might delight its owner by its uniqueness, irreplaceability or beauty … once [its] value has been found is not to be made the subject of a further head of damage … depending on whether it is … more or less loved' 192 . Consequently damages for disappointment and mental distress have been refused in actions against solicitors retained to convey business premises 193 and advise on economic matters 194 or ancillary relief in matrimonial proceedings 195 , and the sale of dental 196 and physiotherapy 197 practices.
Contracts to provide peace of mind or freedom from distress Where it is a major or important part of a contractual undertaking that the claimant thereby secures peace of mind or freedom from distress the breach of that contract may be compensated by an award of DNPL 198 . Contracts which fall within this category include the employment of a surveyor 199 , contract to provide disability 203 or other insurance, 204 contracts to provide burial services, 205 a contract with an airline when baggage was delayed 206 , a contract to use the claimant's house as a film location 207 , and a bailment of semen to a sperm bank 208 . 
The aggrieved party is entitled to full compensation for harm as a result of the non-
